STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 15,273
g
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals a decision of the Ofice of
Vernont Health Access to deny paynent for an initial
exam nation and X-rays provided to her by a chiropractor
under the VHAP program The issue is whether the petitioner
was msled by the Departnent as to her liability for paying

t hese costs.

FI NDI NGS OF FACT

1. The petitioner is covered by the VHAP (Vernont
Heal th Access Plan) which is adm nistered by CHP and is
overseen by the Ofice of Vernont Health Access. It
operates for the nost part under Medicaid coverage rul es.
As an insured nmenber, the petitioner was provided by OVHA
wi th a handbook regardi ng coverage entitled "Access Pl us”
with the designation beneath the title of "Community Heal th
Pl an". That handbook contai ned, anong ot her provisions, the
fol | ow ng:

The foll owi ng services are available to you through the

provi der of your choice and do not require a referral
fromyour CHP primary care provider

Chiropractic services for the spine, up to 10 visits a
year.

2. Believing that the first ten visits to a
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chiropractor would be paid, the petitioner, who was
suffering froma wenched neck and headaches, nade an
appointnment to see a chiropractor in August of 1997. \Wen
she came to the office for her appointnment, she showed her
VHAP card to the receptionist. She had her book in her hand
and asked the receptionist if ten visits per year were
covered. She reports that the receptionist said yes and

of fered no further qualifications. She was required to and
did sign a form saying she would cover any paynments not nade
by VHAP.

3. Thereafter, the petitioner had X-rays taken and an
initial examwas perfornmed. The petitioner clains that it
was only after the exam nation that she was told by the
chiropractor that she owed $65 for the initial examand X-
ray because VHAP only paid for the ten subsequent
"treatments” and would not pay for X-rays or diagnostic
exans.

4. The petitioner thereafter sought some confirmation
fromthe Departnent that she was indeed |liable for these
expenses. She contacted CHP- Menber Services on August 28,
1997, and was informed by witten docunent dated Septenber
10, 1997, that "Per-OVHA [Ofice of Vernont Health Access]--
X-rays associated with chiro care covered by Vt Medicaid---
Prov should bill Medicaid Depart. directly--Faxed CSF to
chiro's office at menber's request.” The petitioner also

call ed the VHAP division and was told by soneone else in a
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conversation which she tape recorded that "chiro charge for
initial X-ray is not covered. Regarding initial visit--
not hing that says initial visit is not covered."

5. Al t hough this informati on was contradictory and
the petitioner had been told by her chiropractor that
initial exans and X-rays were not covered, the petitioner
went ahead and nade appoi ntnents for her husband and
children to have chiropractic care. She says she realized
at that tinme that she m ght have trouble getting the X-rays
and initial exans paid for but felt that she still had a
right to rely on her interpretation of the handbook. She
agreed at hearing, however, that she was only seeking
rei nbursenent for the initial visit and X-rays which she
recei ved.

6. On Septenber 11, 1997, at the petitioner's
i nsi stence, the chiropractor sent a request to the
Department for paynent of her initial examand X-rays. The
request was sent on a formusually used to notify patients
that Medicaid was not being billed for a certain service.

However, that formwas altered to read:

| have decided to bill Medicaid for the service(s)
listed below. However, the service(s) may not be
covered by VHAP managed care. "X-rays and exans."

This section was signed by the chiropractor. Bel ow
t hat was an acknowl edgenent signed by the petitioner on
Sept enber 22, 1997 whi ch stat ed:

| understand that the services nentioned above may not
be covered by VHAP managed care and that responsibility
for paynent is m ne.
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7. That cl ai mwas denied. In support of the
petitioner, her chiropractor submtted a supporting note as
foll ows:

| provided chiropractic care to [petitioner] and her
famly. M office staff explained to [petitioner] that
Medi cai d does not cover exam nations nor X-rays.
Coverage is limted to adjustnents only. M office
staff routinely inforns patients of the extent of
coverage. However, [petitioner] taped an interview

wi th her insurance conmpany stating that x-rays and
exans woul d be covered. [Petitioner] requested that we
bill for these services. The exans, x-rays, and
adjustnments for both M. and Ms. [Petitioner] were
billed as requested. W received paynent on the

adj ustments and denials for the exans and x-rays.

The Chiropractor was not a party to this hearing nor
was she subpoenaed by either party as a wtness.

8. Sonetime in late 1997 or early 1998, the
petitioner received a new handbook fromthe Ofice of
Vernont Health Access entitled "Health Care Prograns
Handbook™ whi ch contains the foll ow ng information:

Chi ropractic Services

Your program pays for up to 10 visits per year if you

need treatnment to put your spine back in line as it

should be. Mre than 10 visits or services for those

under age 12 need to be OK'd first by OVHA

Al'l services are paid by fee-for-service. You may go

to any chiropractor who accepts paynent from

Medi cai d/ Dr. Dynasaur or VHAP

9. The O fice of Vernont Health Access requires
provi ders participating in its prograns, including Medicaid
and VHAP, to sign an agreenent as a condition for paynent.
Among the conditions which providers nust agree to is the

fol | ow ng:



Fair Hearing No. 15, 273 Page 5

10.

To follow these guidelines regarding billing
reci pi ents:

If I choose not to bill Medicaid for a service,
nmust advi se the recipient of ny decision prior to
providing the service. If | do not provide this
advance notice, | may not bill the recipient.

If my reason for not billing Medicaid is that the
service(s) is (are) not covered, | wll provide
the recipient with notice of the right to a fair
heari ng.

If | receive paynent froma liable third party
which is equal to or greater than the anpunt
payabl e under Medicaid, I may not bill the
reci pient for any bal ance;

If | receive paynent froma liable third party
which is |l ess than the anobunt payabl e under
Medicaid, | may bill the recipient only for the

| esser of any applicable co-paynent, or the

di fference between the third party paynent and the
Medicaid rate. This nmeans that if the co-paynent
for the service is zero, | may not collect any
addi ti onal paynent fromthe recipient;

If a third party paynment was made to the
recipient, I may bill the recipient for an anount
equal to that paynent;

| may bill the recipient for Medicaid co-paynents
and/or client liability (spend-down) anounts
requi red by Medicaid regul ati ons;

O her than for the circunstances |isted above, |

may not bill a recipient for service(s) for which
Medi cai d has been accepted as a source of paynent.

The petitioner's chiropractor signed this

agreenent on Decenber 10, 1996, which acknow edges that she

understood "fully the standard of participation as stated on

this formand will participate in the prograns adm nistered

by OVHA in accordance with these standards."”
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11. The Director of OVHA takes the position that since
the petitioner's chiropractor requested paynent for the exam
and X-rays and was deni ed, she is prevented from bal ance
billing the petitioner under the above agreenent and the
petitioner is, therefore, not liable to nake paynents to the
chiropractor. The Director has said he intends to pursue

this with the provider.

ORDER
The deci sion of the Departnment not to reinburse the
petitioner for the initial exam nation and X-rays is
af firnmed.
REASONS
Under rul es adopted in the Medicaid programthe
following chiropractic services are covered:
Services furnished by a licensed chiropractor certified
to meet the standard for participation in Medicare are
cover ed.
Coverage is limted to treatnent by neans of

mani pul ati on of the spine and then only if such
treatment is to correct a subluxation of the spine.

Medi cai d does not cover an X-ray ordered solely for the
pur pose of denponstrating a subluxation of the spine.
Any charge incurred for the chiropractic X-ray nust be
borne by the recipient, recipient's famly, friends or
such other comunity resources as nay be avail abl e.

Coverage is limted to ten treatnments per patient per
cal endar year.
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M 640

The petitioner does not dispute the fact that the
regul ati ons whi ch govern coverage of chiropractic care under
VHAP do not, in fact, allow coverage for X-rays or initial
exam nations but only for treatnments which manipul ate the
spine. Her grievance is that the handbooks which were given
to her do not contain that information and that as a
consuner she was msled by that |lack of information into
i ncurring an expense for a service which she thought was
bei ng paid for by soneone el se.

The petitioner is, in legal term nology, nmaking an
argunent that the Ofice of Vernont Health Access shoul d be
est opped from denyi ng coverage of her initial exam nation
and X-rays. The four essential elenments of estoppel

(relying on Burlington Fire Fighter's Ass'n v. City of

Burlington, 149 WVt. 293 (1988) as set forth therein) are:

(1) the party to be estopped nust know the facts; (2) the
party to be estopped nmust intend that its conduct shall be
acted upon or the facts nust be such that the party
asserting estoppel has a right to believe it is so intended;
(3) the party asserting estoppel nust be ignorant of the
true facts; and (4) the party asserting estoppel mnust
detrinentally rely on the conduct of the party to be
estopped. Finally, in matters which affect the public
sector, a final question nust be answered as to whether the

injustice to the petitioner if estoppel is not invoked



Fair Hearing No. 15, 273 Page 8

out wei ghs any public interest in strictly applying the
coverage limtations.

The O fice of Vernont Health Access certainly knew what
the facts were with regard to coverages avail able for
chiropractic care. It dissem nated general information with
regard to those facts in handbooks for consuners. OVHA
asserts that it did not put all of the details into the
handbooks because it was attenpting to be "user friendly"
and not an exhaustive listing of all coverages. OVHA
contracted with and clearly expected providers of services
as set out inits agreenents to provide consuners with
specific coverage information before such services were
provi ded. The information which the petitioner's
chiropractor had with regard to the covered services was
consistent wwth the regulations. The chiropractor had
agreed to dissemnate the specifics to the petitioner prior
to the service. It cannot be said that any action taken by
OVHA | eading up to the provision of services to the
petitioner was negligent or incorrect.

Neither can it be said that the petitioner was
conpletely ignorant of the true facts. The information she
had in the booklet on chiropractic services was very sparse.

It did not define "services" for the spine or "visits" and
did not nention X-rays at all. The petitioner assumed from
sonme very general |anguage that everything that happened to

her at the chiropractor's office during the first ten visits
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was covered. |If it was true, as she asserts, that no
informati on was given to her before she received the
services, it is also true that she made no inquiries as to
what was not covered before she received any services.

There is no doubt that after her first visit she was
awar e, based on information given to her by her provider,
that initial exams and X-rays were not covered. She
apparently doubted that information and sought confirmation
of her interpretation of the handbook as requiring bl anket
coverage fromvarious persons (who were identified by nane
but not by position in the agency) who gave her conflicting
information. It can certainly be said that by the tinme her
husband and children started to receive services, the
petitioner was not ignorant of the fact that coverage for
t hose services was at | east questionable.

Finally, the petitioner has offered no evidence that
any m sinformation she may have received or not received
caused any detrinent to her. She never said that she would
not have obtai ned the services of a chiropractor if she had
known that she would have to pay $65 up front and out of
pocket for the diagnostic services. 1In fact, after she knew
there was a problemw th paynent, she brought her husband
and four children in for services. She was apparently
interested enough in the services to risk bearing sone of
t he expense of their provision. It cannot be concl uded t hat

the petitioner would not have taken the course she did if
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she had been better inforned about coverage.

Assuni ng arguendo® that the petitioner did not get the
specific information on coverage before the service was
rendered, she has a renmedy. That renedy is waiver of that
fee to the provider because the provider is under a
contractual agreenment with OVHA to informthe patient of the
specifics of coverage before the service is rendered. |If
the chiropractor did not do that, then she nay not be able
to bill OVHA or the patient for the fee. OVHA has offered
to take that matter up and to nake a determ nation regardi ng
what happened at the chiropractor's office. As the
petitioner's grievance in this appeal is against OVHA al one
no determnation of liability may be made based on the

criteria above and OVHA' s deci sion not to cover those visits
must be upheld as consistent with the law. 3 V.S A >

3091(d), Fair Hearing Rule No. 17.

! No determnation is nmade in this case as to whether the

petitioner got the information on coverage from her provider
before or after her service was rendered because the chiropractor
was not a party nor witness in this proceeding and such a fact-
finding could be detrinental to her interests. It is not
necessary to make such a determnation to decide this case as it
concerns the OVHA



